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CONSTRUCTION OF STANDARD MORTGAGE 
CLAUSE OF FIRE INSURANCE POLICY 


The right of a mortgagee to recover under a standard 
mortgage clause of a fire insurance policy, even after he has 
acquired title by foreclosure, has been upheld by the Supreme 
Court of South Dakota in Union Central Life Insurance 
Company of Cincinnati, Ohio, v. Codington County Farmers 
Fire and Lightning Mutual Insurance Company ({ 300,141). 
In the same case it was also decided that a county mutual 
insurance company has the right to enter into a contract which 
includes a standard mortage clause. 


Standard Mortgage Clause 


Attached to the policy in suit was a “standard mortgage 
clause,” providing for the payment of — - the cy 
‘ “as its interests may appear.” The plaintiff-mortgagee ha 
Please Route to: acquired title to the property before the loss occurred, and 
notice of the plaintiff’s intention to foreclose had been given 
to the defendant-insurer. An endorsement acknowledging the 
receipt of notice was attached to the policy and read, in part, 
as follows: “Permission granted, Policy No. 1420 to follow 
a interest. Mortgagee, or holder of Sheriff’s Certificate 
of Sale.” 


Nature of Mortgagee’s Interest 


The central contention of the defendant was that the 
mortgage clause was avoided by the sheriff’s deed. The issue 
presented required an examination of the nature of the mort- 
gagee’s interest under such a clause. It was previously held 
in South Dakota that an independent contract between a mort- 
gagee and an insurer was created by such a clause, but the 
court now preferred to adopt the view that although the 
mortgagee acquires an independent status and separate rights 
under the contract, the status is that of a third party creditor- 
beneficiary, and his rights accrue as benefits under the contract 
between the mortgagor and the insurer. 


Effect of Sheriff’s Deed 


The fact that the plaintiff had secured title to the property 
and had received a sheriff’s deed did not preclude recovery 
under the clause. The use of the word “mortgagee” in the 
clause was merely a matter of convenient description or desig- 
nation and was not intended to limit the primary agreement to 
pay the loss to the beneficiary “as its interests may appear.” 
The provisions of the policy dealing with change of owner- 
ship applied only to strangers to the contract and were inserted 
to permit the insurer to gauge the moral hazard involved and 
to select those with whom it would contract. The insurer 
passed judgment upon the mortgagee when it wrote the policy. 
The transfer merely increased the ownership of the mortgagee. 
If it had been the intention of the insurer that the protection 
of the mortgagee should end with the foreclosure of the mort- 
gage or with the delivery of the sheriff’s deed, that intention 
would have been expressed in unequivocal words. 
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% FIREAND CASUALTY 


Total Fire Loss.—There cannot be a total loss so long as the 
part of the structure standing was reasonably adapted for 
use as a basis upon which to restore the building to the 
condition in which it was before the fire. (Gossett v. Du- 
buque Fire & Marine Ins. Co., Ct. of Com. Pleas, Dauphin 
County, Pa.).. . J 300,140. 


Change in Classification—A change in classification necessi- 
tating a higher premium, is not a rate change but merely 
a change in the insurable category. (American Mutual Lia- 
bility Ins. Co. v. Nosworthy Construction Co., Inc., N. Y. Sur. 
Ct.) . . . J 300,138. 


Reinsurance Agreement.—The procurement of reinsurance 
treaties with other insurance companies in regard to the 
liquidation of an insolvent insurer was not in fraud of 
general creditors of the insolvent insurer where evidence 
showed that such creditors would receive a ratable distri- 
bution of the assets and would not be injured by the 
reinsurance agreement. (Garris v. Carpenter, Calif. Dist. 
Ct. App.). . .§ 300,142. 


Res Adjudicata.—An insurer on a public liability policy was 

entitled to plead the judgment of a lower court, in bar to 

a subsequent action between the same parties or their 

rivies. (Maryland Casualty Co. of Baltimore v. Sturgis, Ark. 
Easoome Ct.). . .§ 300,139. 


% NEGLIGENCE % 
(Other than Automobile) 


Contributory Negligence.—The plaintiff was injured when she 
anal tae a public sidewalk into a hole adjacent thereto, 
while she and her companion were attempting to enter a 
building by the rear door. The question of contributory 
negligence was for the jury to determine and, under the 
circumstances, it was within the province of the jury to 
say that plaintiff acted as persons ordinarily would under 
such circumstances. (Kirk v. Kansas City, Kansas City (Mo.) 
Ct. of App.).. . J 400,624. 


Collapse of Tower.—Decedent, an employee of the Works 
Progress Administration, was killed when a tower on which 
he was painting collapsed and fell to the ground. The 
fact that on a clear day, without the intervention of wind 
or any other foreign force, the tower collapsed and fell to 
the ground before the tank had been filled three-fourths full 
of water constituted ample evidence to support the jury’s 
finding of negligence on the part of the defendant. (Demp- 
ster Mill Mfg. Co. v. Lester, Tex. Ct. of Civil App.)... 
{ 400,615. 


Oil Drilling Operations.—The plaintiff brought an action in 
tort to recover damages for the loss of a setting tool which 
was alleged to have been lost by the negligence of the 
defendant in connection with work on a well being drilled 
in search of oil or gas. Evidence of contributing factors 
brought about by the plaintiff, immediately proximate to 
the breaking of the tubing, colored with varying degrees of 
negligence, in the absence of actual proof of negligence 
on the part of the defendant, precluded a recovery by the 
plaintiff. (Fallon v. Houston Oil Field Material Co., U. S. 
Dist. Ct., W. D. of La.).. . 4 400,620. 


Open Trapdoor.—The plaintiff was injured when she fell through 
a trapdoor in her residence, which door had been left open 
by a meter reader employed by the defendant. The plain- 
tiff was not guilty of contributory negligence, as a matter 
of law, because she did not feel with her foot, nor turn on 
the basement light, although if she had done either, it would 
have disclosed that the trapdoor was open. (Ditsch v. 
Kansas City Power & Light Co., Kansas City (Mo.) Ct. of 
App.). . . § 400,623. 


Proximate Cause.—Plaintiff’s intestate, while at work changing 
a lamp of a floodlight, received an electric shock which 
caused his death. There was no causal connection be- 
tween the failure of the defendant to mark the pole on 
which the decedent was electrocuted with its name or 
initials as required by statute and the injuries which resulted 
in the decedent’s death, and the trial court was in error 
in leaving any question for the jury in connection with it 
and bearing upon the negligence of the defendant. (Fulton, 
Admx. v. Edison Electric Illuminating Co. of Boston, Mass, 
Supreme Jud. Ct.)...§ 400,617. 


Contaminated Water.—The plaintiff, a minor, alleged that he 
contracted typhoid fever because of the negligence of the 
defendant in supplying to him and the public contaminated 
water. The trial court properly instructed the jury that if 
unsafe water was furnished by the defendant, such was 
sufficient negligence to warrant a finding for the plaintiff, 
(Martin v. Springfield City Water Co., Springfield (Mo.) Ct. 
of App.)...{ 400,621. 


Pedestrian Injured.—The plaintiff sustained personal injuries 
while she was walking on a sidewalk claimed to have been 
negligently maintained by the defendant city. The trial 
court’s instructions were erroneous in that they permitted 
the jury to return a verdict for the plaintiff if they found 
that the sidewalk was defective in any manner. (Bornhoft 
v. City of Jefferson, Kansas City (Mo.) Ct. of App.) 

{ 400,625. 


Landlord’s Liability—The plaintiff sustained personal injuries 
as the result of the collapse of a step or platform which 
provided an entrance to a store conducted in a building 
owned by the defendant. The trial court properly found 


for the plaintiff. Since the relationship of landlord and 

tenant did not exist between the defendant and the store 

occupant, the duty reposed upon the defendant to use ordi- 

‘oi care to keep the premises in a reasonably safe condition, 
r 


cutt v. Sigouin, Mass, Supreme Jud. Ct.)...{ 400,618. 


Unavoidable Accident.—The plaintiff, an employee of the Works 
Progress Administration, sustained severe injuries as the 
result of the collapse of a water tower on which he was 
working. Since the evidence failed to raise the issue of 
unavoidable accident, the trial court was not required to 
submit that issue to the jury. Therefore, any error in the 
manner of submitting the issue was immaterial. (Dempster 
Mill Mfg. Co. v. Wiley, Tex. Ct. of Civil App.). . .[ 400,616. 


Last Clear Chance.—Where decedent was killed while walking 
on the right of way, evidence that the operators made no 
effort to stop the train, of which decedent was apparently 
unaware, although they had ample opportunity of doing 
so before striking the deceased, made out a cause of action 
under the doctrine of last clear chance. (Young v. Thomp- 
son, Trustee, Miss. Pac. R. R. Co., La, Ct. of App.) 
J 400,626. 


Amendment of Complaint.—The plaintiff brought suit for per- 
sonal injuries which she alleged were the result of falling 
into a hole in the sidewalk. The plaintiff by amending the 
declaration did not set forth a new cause of action as the 
defective condition of the sidewalk in each instance was the 
basis of the plaintiff’s action. (Brickle et al. v. Quinn, C. Te 
R. I. Supreme Ct.). . .f 400,613. 


Head Stand.—The claimant sustained injuries while perform- 
ing a head stand in a physical education class. A find- 
ing that failure to instruct the claimant pursuant to the 
customary method was the proximate cause of her injuries 
was in accord with the weight of the evidence. (Gardner 
v. State of N. Y., N. Y. Ct. of App.).. . 400,629. 


County’s Liability—A county is not liable for injury caused 
by the negligent construction and maintenance of public 
highways and bridges, unless liability is expressly fixed 
by statute. (Vesely v. Charles Mix County, S, D, Supreme 
Ct.). . .§ 400,614. 
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at a bonfire located on a sidewalk in the defendant city. 
Although the city was under the obligation to remove this 
fire from the sidewalk, in accordance with its duty of 
maintaining the sidewalk free from obstructions, dangers 
and defects, the period during which the fire continued 
was sufficient to predicate liability on the theory that the 
city had notice or knowledge thereof. (Larusso, Admx. v. 
City of New York, N. Y. App. Div.). . .] 400,622. 


Actionable Tort.—The trial court properly ruled that an action 


against the defendant physician for negligent treatment of 
the plaintiff’s injuries could not be maintained, because a judg- 
ment against a city, which was satisfied, included in con- 
templation of law, compensation for all the injuries for 
which the plaintiff sought to recover against the defendant 
physician. (Sacchetti v. Springer, Mass. Supreme Jud. Ct.) 
.. 400,619. 


Product Liability—Both the manufacturer of the can and the 


foodstuff are liable for injuries sustained as the result of 
the explosion of a can of spaghetti where the evidence 
showed that the container was insufficient for its use and 
that the food product was improperly processed. (Healey 
v. Trodd, N. J. Supreme Co.).. .{[ 400,630. 


Railroad’s Liability —The plaintiff, returning home alone late 


at night by way of the railroad right of way, leaned over 
to take gravel out of his shoe, swooned and fell with his 
arm over the track. The arm was crushed by defendant’s 
train necessitating amputation. The defendant was not 
liable under the doctrine of last clear chance since when 
the plaintiff was seen by the train crew it was too late to 
avert the accident. (Cheek v. Thompson, Trustee of Mo. Pac. 
R. R. Co., U. S. Dist. Ct., W. D. of La.)...] 400,627. 


School Trustee.—Plaintiff was a boy ten years old, a pupil in 
a district school of which the defendants were trustees. 
One of his eyes was destroyed by a goldenrod stalk thrown 
by another pupil when the school was at recess. The trial 
court properly dismissed the complaint since the effective 
cause of the plaintiff’s injuries was a failure to protect the 
boys against themselves and any dereliction in this aspect 
was the fault of the teachers, for which the trustees could 
not be held to answer to the plaintiff. (Hoose v. Drumm, 
N. Y. Ct. of App.).. .J 400,628, 


Charities—An association formed for general and public use- 
fulness, free from the taint of private gain to the associa- 
tors and constituting a public charity cannot be made 
responsible for the negligence of its servants and is not 
liable in an action for damages occasioned by the negligence 
of its employees. (Von Bulow v. Y. M. C. A., U. S. Dist. 
Ct., E. D. Pa.).. . 400,612. 


* LIFE * 


Participation in Aeronautics.—Insured, a fare-paying passen- 
ger on a commercial airliner, was killed when the plane 
crashed. In affirming a judgment for the beneficiary it 
was held that at the time of his death, insured was not 
“participating in aviation” or “aeronautics” within the mean- 
ing of an exception clause in his life policy. (The Massa- 
chusetts Protective Ass'n, Inc., v. Bayersdorfer, U.S. C. C. A., 
6th C.)... 500,570. 


War Risk Insurance.—The evidence showed that during the 
life of the policy the veteran merely had symptoms of 
tuberculosis in its incipient stage. The fact that the disease 
developed in later years to a stage of permanency which 
became totally disabling and which ultimately resulted in 
death was held insufficient to warrant a finding that it had 
reached that critical and incurable stage when the policy 
lapsed for nonpayment of premiums. (Noble, Admx. v. 


mia of America, U. S. Dist. Ct., E. D. Ky.)... 


been the custom of the insurer to give notice of the date 
on which the premium had to be paid in order to renew 
plaintiff's disability policy. When the policy became un- 
profitable, the insurer wished to procure a lapse and gave 
plaintiff no notice. In a suit to reinstate the policy it was 
held that although equity will not ordinarily relieve against 
the forfeiture of a policy for nonpayment of premium, equity 
will not allow a party to benefit by a default that he has 
deliberately procured by stratagem. (Pierce v. Massachu- 
setts Accident Co., Mass. Supreme Jud. Ct.)... 500,559. 


Release.—Contending that the insured was not in “sound health” 
on the date the policies were issued, the insurer paid the 
amount of the premiums, and obtained a release from 
insured’s widow, who was designated in the facility of 
payment clause. However, it was held that the claim belonged 
to the estate and insured’s administratrix was allowed a 
recovery in a subsequent suit. (McCaffry, Admx. v. Met- 
ropolitan Life Ins. Co., N. Y. Supreme Ct.). . .§ 500,558. 


Suicide.—Insured was found dead with a gunshot wound in 
his head and, in a suit on his policy, which excluded death 
by suicide, the evidence was wholly circumstantial. The 
lower court directed a verdict for the defendant. On ap- 
peal, however, it was held that in view of the conflicting 
evidence and countervailing inferences it was a question 
for the jury to determine whether the presumption against 
self destruction had been overcome, and the judgment was 
reversed and the case remanded for a new trial. (Cranford 
v. The Guaranty Life Ins. Co. of America, Tenn. Ct. of App.) 
.. .[ 500,563. 


Consolidation of Suits.—Her first suit was faulty in that plain- 
tiff failed to sue in her representative capacity as desig- 
nated beneficiary, and her second suit was not filed until 
after the expiration of the limitation period. A motion 
to revive the first action and consolidate it with the second 
action, in order to meet the jurisdictional requisites and 
bring plaintiff within the period of limitation, was denied. 
(Jewell v. United States of America, U. S. Dist. Ct., W. D. 
Ky.).. .§ 500,573. 


Pension Contract.—While his pension contract was in force, 
decedent met with an accident which rendered him totally 
and permanently disabled, and he died from the results 
thereof within an hour. Because his name was not on the 
pension roll, as required by defendant’s constitution, it was 
held that the widow was not entitled to the pension money 
allegedly due. (Golden v. Brotherhood of Railroad Train- 
men, Mont. Supreme Ct.). . . 500,562. 


Group Insurance.—Where insured was discharged from his 
employment about a month before his death because he 
did his work poorly, it was held that although there was 
no liability for the death benefit, it could be found that his 
right to disability benefits attached prior to his discharge, 
and passed upon his death to his administratrix. (Trucken, 
Admx. v. Metropolitan Life Ins. Co., Mass. Supreme Jud. 
Ct.) . . .7 500,560. 


Policyholder’s Restraining Suit—A policyholder sought to 
restrain the insurer from making expenditures to defray 
the cost of a radio program. There was no allegation that 
the expenditures were ultra vires, and the mere fact of the 
expenditures afforded no basis for any conclusion of wrong- 
doing. Furthermore, since plaintiff hailed to allege that he 
had exhausted the remedies afforded him by the Insurance 
Law, his complaint was dismissed. (Shay v. Metropolitan 
Life Ins. Co., N. Y. Supreme Ct.). . .] 500,574. 


Nonpayment of Premium.—The defense to a suit on a life 
policy was that the policy had lapsed for nonpayment of a 
premium. It was held that the evidence justified an affirm- 
ative finding on either the issue of payment or waiver, and 
a judgment for the plaintiff was affirmed. (Vorlicky v. 
Metropolitan Life Ins. Co., Minn. Supreme Ct.). . . | 500,569. 
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Death Resulting from Violation of Law.—Insured was killed 
at the scene of an attempted burglary in which he and his 
accomplice had been engaged. He had left the exact place 
of the burglary and was passive at the time he was shot, 
but his companion was making manifest resistance to arrest. 
Although the policy did not contain the usual exception 
relative to death resulting from violation of law, it was 
held that the killing was a part of the res gestae of a crime 
in which he voluntarily engaged, and was not so unnatural 
or unexpected as to be accidental within the terms of the 
policy. (Eagan v. The Prudential Ins. Co. of America, Kansas 


City (Mo.) Ct. of App.). ..§ 500,561. 


Annuity Policy.—Plaintiff sought to recover the purchase price 
of an annuity contract, claiming that the form of the policy 
had never been approved by the Insurance Commissioner, 
as required by statute, and that it was therefore void. It 
was held, however, that the statute relied on merely im- 
posed a penalty upon the insurer for failure to submit the 
form for approval and that, although unapproved, the con- 
tract was nevertheless valid. (Herman v. The Mutual Life 
Ins. Co. of N. Y., U. S. Dist. Ct., E. D. Pa.)...7 500,568. 


Reformation.—The defendant beneficiary pleaded the incon- 
testability clause to insurer’s suit for reformation of the 
disability provisions of an insurance policy. It was held 
that the defendant had confused the question of contest 
and coverage, and that the incontestability clause was 
inapplicable. (Equitable Life Assur. Society of the United 
States v. Cannon, N. Y. Supreme Ct.)...9 500,571. 


Settlement.—In a suit on two insurance policies, the insurer 
moved to dismiss the plaintiff's devolutive appeal, alleging 
that after judgment had been rendered and signed, a com- 
promise settlement of the judgment was reached, and that 
plaintiff accepted and cashed a check for said amount. 
Plaintiff disclaimed any knowledge of the alleged comprc- 
mise and payment, and the cause was remanded. It was 
held that the evidence introduced on the remand was suffi- 
cient to sustain the insurer’s contention, and the appeal was 
accordingly dismissed. (Wicker v. Metropolitan Life Ins. 
Co. of N. y, La, Ct. of App.). ..¥ 500,567. 


Renewal Commissions.—Plaintiff, which had entered into a 
contract of reinsurance with the receivers of the X company, 
sought a declaration of the legal relations between it and 
defendant under an agency contract existing between de- 
fendant and the X company, under which defendant claimed 
renewal commissions. Defendant's claim for renewal com- 
missions accruing from the date of adjudication to the 
date of the reinsurance contract had been passed upon by 
the court in the receivership proceedings. Both the plain- 
tiff’s petition and the defendant’s cross petition for com 
missions accruing after the date of the reinsurance agreement 
were dismissed, and it was held that the court in the re- 
ceivership proceedings still had exclusive jurisdiction to 
adjudicate the issues involved. (The Lincoln Nat'l Life Ins. 
Co. v. Leonard, U. S. Dist. Ct., W. D. Okla.).. .9 500,564. 


Agents.—Although the policy had been delivered, the first 
premium was not paid until after the insured had sustained 
injuries in an automobile accident. The agent had ex- 
tended credit for the payment of the first premium. In 
the insurer's suit for cancellation it was held that the agent 
had power to waive the provision relative to payment of 
the first premium, and that he had done so. The policy was 
binding upon the company. (Unton Central Life Ins. Co. v. 
Salyers, U. S. Dist. Ct., E. D. Ky.)...§ 500,572. 


Permanent Disability —The veteran brought suit for disability 


benefits under his war risk policy. Insured had been shot 
while in the service, and it was held that the condition 
of his arm, though permanent, was only a partial disability. 
Furthermore, the proof failed to show that his varicose 
veins had reached such a stage as to be totally disabling, 
or that the malady was incurable. (Helton v. United States 
of America, U. S. Dist. Ct., E. D. Ky.)...9 500,566. 


*% AUTOMOBILE » 


Pedestrian’s Contributory Negligence.—Where, from the plain. 
tiff’s testimony, a clear inference of contributory negligence 
arises, plaintiff has the burden of rebutting such inference 
and the burden of proving such negligence does not shift 
to defendant. (Breifer v. Coburn, Fla. Supreme Ct.).,, 
{| 701,334. 


Wrong Side of Road.—In an action for damages for injuries 
sustained when plaintiff's car collided with the automobiles 
of the defendants, the court held the evidence sufficient 
to present a question for the jury as to whether or not the 
truck of one defendant was being driven on the wron 


side of the road. (Rich v. Albrecht, Ill. App. Ct.) . . .] 701,326, 


Fall from Ladder.—Plaintiff obtained a judgment in an action 
to recover for injuries sustained when he fell from a ladder 
on which he had been working when the ladder was hit 
by defendant’s truck. The court held that after seeing 
the ladder, the driver of the truck should have determined 
whether or not someone was working thereon and failure 
so to do constituted negligence. (Streetman v. Andress 
Motor Co. Inc., La. Ct. App.). ..§ 701,336. 


Car Forced Off Road.—Judgments were returned for plain- 
tiffs in an action growing out of an accident which resulted 
when the car in which they were riding was forced off the 
road and into a tree as the result of defendant’s truck 
being driven on the wrong side of the road. (Summers v, 
Hendricks, Ill. App. Ct.).. .§ 701,328. 


Railroad Crossing Collision—The driver of a truck in which 
plaintiffs’ decedent was a passenger was held liable for 
death resulting when the truck was struck by defendant's 
train. Had both the driver and the passenger looked care- 
fully, they would have seen the train, the view being un- 
obstructed for some distance. (Hoffart v. Southern Pacific 
Co., Calif, Dist. Ct. App.)...{ 701,333. 


Boy on Bicycle Injured.—Plaintiff’s son fell from his bicycle 
as he attempted to pass between two trucks, and was run 
over by the rear wheels of the moving truck. The other 
truck was parked alongside the curb. The court found 
that the boy was negligent and that the operators of both 
trucks were free from negligence. (Williams v, Werner, 
La. Ct. App.). .. 701,335. 


Brother’s Action Against Sister.—The right of a minor to sue 
his sister, where both were living in the same household 
and being supported by their father, was upheld in an 
action for damages for injuries sustained by the minor 
through the negligent operation of a car by his sister. 


(Rosell v. Rosell, N. Y. Ct. App.). ..¥ 701,331. 


Omnibus Clause Construed.—The representatives of a named 
assured were allowed to recover under a policy issued to 
him and covering his car for injuries sustained by him 
while riding in the car, which was being driven by another 
person with the consent of the named assured. (Hardiner 
v. Aetna Casualty & Surety Co., La. Ct. App.). ..$701,337. 


Contributory Negligence.—In an action by plaintiff to re 
cover damages for injuries sustained when her car was 
struck by defendant’s engine as she drove across the tracks, 
the court held that her admission that she saw the engine 
but thought it to be standing still was such a showing 0 
negligence on her part as to bar her recovery. (Sullivan 
v. Northern Pacific Ry. Co., Mont. Supreme Ct.). . .] 701,329 


Accidental Injury.—Where the evidence gave support to the 
claim that the operator of the car which struck, or ito 
which the minor plaintiff ran, was not negligent, an instruc 
tion relative to accidental injury should have been given 
and the refusal thereof was error. (Oliver v. Kelley, Til. 
App. Ct.)... 701,327. 
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